UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________ x
UNITED STATES OF AMERICA :
FIRST OPINION AND ORDER
-against-
01 Cr. 1026 (SAS)

OSAMA AWADALLAH,

Defendant. :
______________________________ x

SHIRA A. SCHEINDLIN, U.S.D.J.:

The Constitution of the United States is a |aw for
rul ers and people, equally in war and in peace, and
covers with the shield of its protection al
classes of nen, at all tines, and wunder all
ci rcunst ances. No doctri ne, i nvol vi ng nor e
perni ci ous consequences, was ever invented by the
wit of man than that any of its provisions can be
suspended during any of the great exigencies of
gover nnment .

— Ex parte MIlligan, 71 U.S. (4 wall.) 2, 120-21
(1866)

The inperative necessity for safeguarding these
rights . . . under the gravest of energencies has
exi sted throughout our constitutional history, for
it is then, wunder the pressing exigencies of
crisis, that there is the greatest tenptation to
di spense with fundamental constitutional guarantees
which, it is feared, wll inhibit governnenta
action.

— Kennedy v. Mendoza-Martinez, 372 U S. 144, 165

(1963).
It would indeed be ironic if, in the nane of
nati onal defense, we would sanction the subversion
of one of those liberties . . . which nakes the

def ense of the Nation worthwhil e.

— United States v. Robel, 389 U S. 258, 264
(1967).




I. INTRODUCTION

Designed in 1787 to create a strong federal governnent,
the United States Constitution now stands as the ol dest |iving
witten constitution in the world. Yet, when the Constitution
was presented to the states for ratification, the people viewd
it as fundanentally flawed because it failed to provide them
protection fromthe government. Experience had taught themthat
governnment officials would be prone to disregard civil liberties
in pursuit of their own goals. “Vivid in the menory of the newy

i ndependent Anmericans,” for exanple, “were those general warrants
known as wits of assistance under which officers of the Crown

had so bedeviled the colonists.” Stanford v. Texas, 379 U.S.

476, 481 (1965). Those general warrants were viewed “as the
wor st instrument of arbitrary power, the nost destructive of
English liberty, and the fundamental principles of |aw, that ever
was found in an English | aw book, because they placed the liberty
of every man in the hands of every petty officer.” Id.
(quotation marks omtted).

As a result, in Decenber 1791, the Bill of Rights
becane “the suprene Law of the Land.” U.S. Const. art. VI cl. 2.
The Fourth Amendnent states:

The right of the people to be secure in their

persons, houses, papers, and effects, against

unr easonabl e searches and seizures, shall not be
violated, and no Warrants shall issue, but upon
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probabl e cause, supported by Gath or affirmation

and particularly describing the place to be

searched, and the persons or things to be seized.
U.S. Const. anend. |IV. “These words are precise and clear. They
reflect the determ nation of those who wote the Bill of Rights
that the people of this new Nation should forever ‘be secure in

t heir persons, houses, papers, and effects’ fromintrusion and

seizure by officers acting under the unbridled authority of a

general warrant.” Stanford, 379 U S. at 481 (enphasis added).

* * %

In 1984, Congress enacted 18 U . S.C. § 3144 (“section
3144"), commonly known as the “material witness statute.”
Section 3144 states in full:

If it appears from an affidavit filed by a party
that the testinmony of a person is material in a
criminal proceeding, and if it is shown that it may
becone inpracticable to secure the presence of the
person by subpoena, a judicial officer may order
the arrest of the person and treat the person in
accordance with the provisions of section 3142 of
this title. No material w tness may be detained
because of inability to conply with any condition
of release if the testinony of such wtness can
adequately be secured by deposition, and if further
detention is not necessary to prevent a failure of
justice. Rel ease of a material wtness may be
del ayed for a reasonable period of time until the
deposition of the witness can be taken pursuant to
the Federal Rules of Crimnal Procedure.

18 U.S.C. § 3144 (various enphases added). |In enacting this
statute, Congress carved out a carefully limted exception to the
general rule that an individual’s liberty may not be encroached

upon unl ess there is probable cause to believe that he or she has
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commtted a crinme. Properly read, the statue only allows a
witness to be detained until his testinony may be secured by
deposition in the pretrial, as opposed to the grand jury,

cont ext.

* * %

On Friday, Septenber 21, 2001, FBI agents in California
arrested Gsana Awadal | ah as a material witness for a grand jury
i nvestigation of the Septenber 1lth terrorist attacks.?

Approxi mately three hours later, an affidavit in support of an
application for Awadal | ah’s arrest under section 3144 was
submtted to a judge of this Court by an FBI agent and a warrant
was issued. Over the next twenty days, Awadallah was treated as
a high-security inmate, detained in various prisons across the
country. Awadallah was eventually flown to New York, where he
was kept in solitary confinenment and shackl ed and stri p-searched
whenever he left his cell. He was unable to have famly visits

or use the tel ephone because the prison had no operating

! “Tr.” refers to the transcript of the hearing held on
February 15 to 18, 2002. “GX’ refers to a Governnent exhibit at
the hearing; “[date] Tr.” refers to the transcript of court or
grand jury proceedings on the indicated date. “GIX refers to a
grand jury exhibit. “Berman Aff.” refers to the Affirmation of
Jesse Berman, Esqg., dated Decenber 3, 2001. “Awadallah Aff.”
refers to the Affidavit of Osama Awadal | ah, dated Decenber 26,
2001. “CGov't Mem” refers to the “CGovernnent’s Post-Hearing
Menorandum i n Opoosition to Defendant’s Mdtions to Dismss the
I ndi ctment and to Suppress the Evidence.” “Reply Mem” refers to
t he Governnent’s Post-Hearing Reply Menorandum  “Plunkett Aff.”
refers to the affidavit submtted by Special Agent WIIliam Ryan
Pl unkett on Septenber 21, 2001.
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t el ephones and was on a high security alert which prevented
famly visits. Awadal | ah was held as a material witness in a
grand jury investigation; he was not arrested based on probable
cause to believe that he had commtted any crine.

On Cctober 10, 2001, Awadallah testified, wthout
immunity, before a grand jury in New York. Dressed in prison
garb and handcuffed to a chair, he was asked several hundred
gquestions over the course of the day. Awadallah’s testinony was
consi stent with everything he had previously told the governnent.
Awadal | ah had nmet two of the hijackers involved in the Septenber
11t h attacks eighteen nonths earlier and had | ast seen them a
year earlier. Although Awadal | ah descri bed the physi cal
appear ance of both of these nmen, he could only recall the nane of
one, Nawaf Al -Hazm . Awadallah also testified, just as he had
i nfornmed the governnment on two occasions, that he had neet Al -
Hazm approxinmately forty times, nostly at work and at the | ocal
nosque.

When the governnent repeatedly asked whet her he knew
anyone naned “Khalid Al -M hdar” or anyone naned “Khalid,”

Awadal  ah said no. At the end of the day, however, the
gover nment produced an exam nation booklet that it had received

from Awadal | ah’ s teacher, eight days earlier, on Cctober 2.2

2 “After the hearing, the Governnent determ ned that AUSA
[ Robi n] Baker had first been advised on Cctober 6, 2001, of the
exi stence of Awadallah’s ‘journal entry.’ She received a nore
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I nsi de the booklet, Awadal |l ah had witten: “One of the quietest
people | have net is Nawaf. Another one, his nane Khalid. They

have stayed in San Diego for 6 nonths.” United States v.

Awadal  ah (“Awadallah I1”), No. 01 Cr. 1026, 2002 W. 123478, at

*13 (S.D.N. Y. Jan. 31, 2002) (referring to GIX 41). Awadall ah
i mredi ately denied witing the nane “Khalid” in the booklet.
However, five days later, when he again testified before the
grand jury, Awadallah testified that he had witten the word
“Khalid.” Wen asked if he “recalled any part of this man’s
name,” Awadal |l ah testified that he thought that the “man’s nane
was Khalid.” 10/15/01 &G Tr. at 8. The governnent subsequently
charged Awadal |l ah with two counts of know ngly naking a fal se
mat eri al declaration before the grand jury for: (1) testifying
that he did not know Khalid s nane, and (2) testifying that he
did not wite the word “Khalid” in the exam booklet.® See

Complaint, United States v. Osama Awadal | ah, No. 01 Mag. 1833

(filed October 18, 2001) 11 1-2 (citing 18 U S. C. § 1623(a)).
Awadal | ah spent eighty-three days in prison before

bei ng rel eased on bail.

detail ed description on Cctober 10, and then received the
docunent itself late that afternoon,” shortly before it was used
in the grand jury. Gov't Mem at 40 n.54 (citing Tr. at 98-99).

3 “A false statement is material if it had the natural or
probabl e effect or tendency to inpede or dissuade the grand jury
frompursuing its investigation.” 2 Leonard B. Sand et al.

Modern Federal Jury Instructions--Crimnal, 9§ 48.03, at 48-24
(2001).
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II. PROCEDURAL HISTORY
Awadal | ah was arrested on the perjury conplaint on
Cct ober 21, 2001, and indicted on two counts of perjury on

Cct ober 31, 2001. See United States v. Awadallah, 173 F. Supp.

2d 186, 187 (S.D.N. Y. 2001). This Court set bail with conditions
on November 27, 2001. See id. at 192-93. Awadallah satisfied

t hose conditions on Decenber 13, 2001. See Awadallah IIl, 2002 W

123478, at *1.

On Decenber 3, 2001, Awadal |l ah noved for an evidentiary
hearing “to suppress (1) all physical evidence found by |aw
enforcenment officers who searched his home, conputer and cars,
and (2) all statenents that he made to any governnent agent from
Sept enber 20, 2001 through Cctober 3, 2001,” as well as to
dismss the indictnent. [d. On January 31, 2002, this Court
granted the notion for an evidentiary hearing and reserved its
right to dismss the indictnment. See id. at *31. An evidentiary
heari ng was held on February 15-18, 2002.

III. SEPTEMBER 21, 2001 THROUGH OCTOBER 10, 2001
Many of Awadal | ah’s all egations about his treatnment
during the weeks of incarceration are uncontested. Reading the

allegations in the light nost favorable to the governnent,* his

4 Because Awadal | ah’ s al | egations of abuse and general
m streatnment during his incarceration are not naterial to the
i ssues before the Court on this notion, | nmake no findings of

fact on disputed issues regarding the conditions of confinenent.
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i ncarceration can be summari zed succinctly: Awadal |l ah was
treated as a high security federal prisoner. Having commtted no
crime — indeed, without any claimthat there was probabl e cause
to believe he had violated any | aw -- Awadal | ah bore the ful

wei ght of a prison system designed to punish convicted crimnals
as well as incapacitate individuals arrested or indicted for

crim nal conduct.

Awadal | ah was incarcerated in four prisons and suffered
many of the hardshi ps inposed on all federal prisoners.® |n many
ways, however, the conditions of his confinenent were nore
restrictive than that experienced by the general prison
popul ation. He was imediately put in solitary confinenent in
t he special housing unit (“SHU) of the San Diego MCC and, unlike
ot her prisoners, prohibited fromhaving famly visits. See Tr.
at 502-03. In response to Awadal l ah’s allegation that he was
deni ed showers, the governnment has explained that “in the SHU, an
inmate is offered a shower every other day, but a shower for a

hi gh security inmate — which Awadal |l ah was — coul d be del ayed

5 From Sept enber 21 to Septenber 27, Awadal | ah was
i nprisoned at the San Diego Metropolitan Correctional Center
(“San Diego MCC’). On Septenber 27, he was noved to the San
Bernardino Central Detention Center (“San Bernardi no”) because
that prison is used as a holding facility when prisoners are
noved across the country. See Tr. at 573. On Friday, Septenber
28, the governnent flew Awadallah to the Federal Transfer Center
(“FTC’) in klahoma City. See id. at 554, 646-47; GX 101 11 11-
12, 17. Finally, on Mnday, Cctober 1, Awadallah was transported
to the New York Metropolitan Correctional Center (“New York
MCC'). See Tr. at 554; GX 101 Y 12, 17.
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if no lieutenant was available [for the shower].” Gov't Mem at
19 (citing Tr. at 495-99). Likew se, “[t]he Governnent does not
di spute Awadal | ah’ s testinony that he was strip searched each
time he was taken fromand to his cell,” Gov't Mem at 20, which
Awadal | ah estimated occurred about ten to fifteen tines at the
San Diego MCC al one, see Tr. at 996.

Awadal | ah was not permitted to call anyone prior to
bei ng noved to New York or while in transit because the “San
D ego MCC [ had] passed along the order that the materi al
wi t nesses woul d not be allowed to make phone calls.” [d. at 604.

See also id. at 574, 995, 1003. Thus, it was only on the norning

of Cctober 1st that Awadall ah’s | awer, Randall Hanud, | earned
fromthe government that Awadallah was in New York. See GX 503
at 9. Until then, Hanud had been unable to | ocate Awadal | ah
after he left San Diego.® See id. Wenever Awadal | ah was
transported anywhere (e.qg., a new facility or court), he was
surrounded by federal marshals. Awadallah was al so usually
placed in a “three-piece suit,” which is “a set of |eg
restraints, a belly chain, and a set of handcuffs | ooped through
the belly chain so that the hands are restrained at the person’s
wai st.” Tr. at 685.

“Awadal | ah and other i nmates who were at the New York

6 Hamud testified that, prior to Cctober 1st, he was
unable to | ocate Awadal |l ah on the National | nmate Locator. See
Tr. at 776-80.
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MCC in connection with the investigation into the Septenber 11th
terrorist attacks were designated high-security inmates and
handl ed i n accordance with the procedures for such inmates.”’
Gov't Mem at 28 n.39 (citing Tr. at 635-36, 651-52). “[T]he
war den determ ned that until [the MCC] had any concrete evidence
fromthe FBI or other folks, that there was not a terrorist
associ ation or anything of that nature, that [the MCC] woul d have
to keep [the material wi tnesses] separate[]” and speci al
precautions would apply. Tr. at 636. Awadallah was therefore
incarcerated in the SHU and kept in solitary confinenent.® See
id. at 617, 631-32, 641.

It was al so decided “early on” that “[w]ith respect to
all of the folks who were being brought in as material w tnesses
and under investigation for the Wirld Trade Center attacks .
that [the MCC] would record their novenents with a hand- hel d

camera,” a policy that the prison had previously used with the

! See also Tr. at 687 (U. S. Deputy Marshal Scott Shepard
testifying: “[My understanding is that our office treats anyone
who is brought in as a material w tness regardi ng the Septenber
11 or any of the other enbassy bonbing trial[s], or anything |like
that, is treated as a security risk.”).

8 In addition, “enotions and tensions were running high
t hr oughout the prison with respect to other inmates” and it was
determ ned that Awadal | ah woul d be placed “in jeopardy, if he
were to be put in general population.” Tr. at 636 (Leslie Onen,
senior staff attorney, Federal Bureau of Prisons, testifying).
Even if Awadal |l ah’s safety partially notivated the decision to
place himin the SHU, the fact that Awadal |l ah was placed in
severe restraints when no other prisoners were around indicates
that the authorities believed Awadal | ah was danger ous.
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“African Enbassy bonbers.” 1d. at 621. Thus, Awadal |l ah was

vi deot aped by the guard whenever he left his cell. See id. at
1013-15. During this tine, he was also strip-searched. See id.
Mor eover, Awadal |l ah was not allowed any famly visits or phone
calls prior to his grand jury testinony.® See id. at 637-38,
1021.

Wth respect to Awadal |l ah’s al |l egati ons of physi cal
abuse, the government states that “[t]here is no dispute that
Awadal | ah had brui ses on his upper arns as of October 4, 2001.”
Gov't Mem at 30 (citations omtted). |In addition, a Special
| nvesti gative Agent prepared a report that found Awadal | ah had
“mul tiple [bruises] on arns, right shoulder, [and] both ankles,”
a cut on his left hand, and an unspecified mark near his |eft
eye. GX 305 at 2. See also Tr. at 797.

Finally, as a devout Muslim Awadallah only eats hal al
meat. But, even after receiving the prison’s common-fare
religious diet, Awadal |l ah was never assured that it conplied with

his religious requirenents (i.e., the nmeat was slaughtered in a

9 Bef ore Awadal | ah reached the New York MCC, there was a
policy that prohibited any material w tness from maki ng phone
calls. Once Awadallah arrived at the New York MCC, the
government notes that “there were no land |line tel ephones
avai | abl e” because of the Septenber 1lth attacks and the MCC was
only able to keep “in contact with | aw enforcenment agents and
with the courts” by using “a handful of cell phones.” 1d. at
643. See also id. at 658, 1021.
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particular fashion).® See Tr. at 523. As a result, Awadall ah
refrained fromeating any neat, or any food that touched the
nmeat, throughout his incarceration. At tines, this meant that
Awadal | ah ate little or nothing the entire day. See id. at 1001
(Awadal | ah testifying that he only ate an apple during his 24-
hour incarceration at San Bernardi no).

IV. THE GOVERNMENT EXCEEDED ITS AUTHORITY UNDER THE MATERIAL
WITNESS STATUTE

Awadal | ah argues that he was “nmerely [a] cooperating
wi tness[] being detained illegally under an abusive application
of the material witness law.” GX 503 at 10 (10/2/01 Hearing).
The prosecution, however, clains that its power to detain
mat erial witnesses in connection with a grand jury investigation
is authorized by section 3144, which states in pertinent part
“I[i1]f it appears froman affidavit filed by a party that the

testinmony of a person is material in a crimnal proceeding .

.7 18 U.S.C. 8§ 3144 (enphasis added). A critical question is
the meaning of the term*“crimnal proceeding.” Does it apply
only in the pretrial context, after sonmeone has been indicted?
O does that termal so include grand jury proceedi ngs which
consi der whether any indictnments should issue?

A. The Statute’s Structure

10 For exanple, one Chaplain testified that the conmon-
fare religious diet was “[p]robably not” halal in a strict sense
of the word because the neals are also used to accommpdate Jew sh
pri soners who nust eat kosher food. Tr. at 522.
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1. Sections 3144 and 3142
Al t hough the phrase “crim nal proceedi ngs” nay create
some uncertainty, “[t]he statute’s structure clarifies any

anbiguity inherent inits literal |anguage.”! Castillo et al

V. United States, 530 U S. 120, 124 (2000) (turning first to the

statute’s structure to determ ne the neani ng of anbi guous terns).

The material witness statute begins: “If it appears from an
affidavit filed by a party . . . .7 18 U S.C. § 3144. *“[B]y a
party” plainly invokes an adversarial process — a proceeding

where there is a prosecutor and a defendant and in which either

side may subnmit an affidavit stating why a particular witness is

1 The anbiguity of a particular word or phrase —-
standi ng al one — is not unusual because “words are not born with
meani ngs. Words take their meaning fromcontexts, of which there
are many . . . .” Frank H Easterbrook, “Text, History, and
Structure in Statutory Interpretation,” 17 Harv. J.L. & Pub.
Pol’y 61, 61 (1994). See also Commir of Internal Rev. v. Nat’l

Carbide Corp., 167 F.2d 304, 306 (2d Cir. 1948) (“[Words are
chanel eons, which reflect the color of their environnent.”)
(Hand, J.). In Bailey v. United States, 516 U. S. 137 (1995), for

exanple, the Suprenme Court illustrated that the word “use” can
nmean different things even in the sanme sentence: “l use a gun to
protect ny house, but |I’ve never had to use it.” 1d. at 148-49.
Li kew se, “the word ‘bill’ may refer to evidence of indebtedness,

to currency, to a petition, to a person’s nane, to the anatony of
a bird, a portion of a cap and a host of other objects . . .

2A Norman J. Singer, Statutes and Statutory Construction 13, §
45: 02 (6th ed. 2000). Courts nust therefore rely on “[t]he
fundanmental principle of statutory construction (and, indeed, of
| anguage itself) that the nmeaning of a word cannot be determ ned
in isolation, but nust be drawn fromthe context in which it is
used.” Deal v. United States, 508 U.S. 129, 132 (1993). See
also King v. St. Vincent’s Hosp., 502 U. S. 215, 221 (1991)
(itnvoking “the cardinal rule that a statute is to be read as a
whol e, since the neaning of statutory |anguage, plain or not,
depends on context.”) (citation omtted).
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material to its case.
In contrast, there are no parties to a grand jury
proceeding. “The grand jury is an investigatory body. Until it

conpletes its job, the crimnal process cannot begin.” In re

Schmdt, 775 F.2d 822, 824 (7th Cr. 1985) (enphasis added). See

al so Branzburg v. Hayes et al., 408 U S. 665, 688 (1972)

(“Because [the grand jury's] task is to inquire into the
exi stence of possible crimnal conduct and to return only
wel | -founded indictnments, its investigative powers are
necessarily broad.”) (enphasis added).!> A “party” to a crimna
proceedi ng does not exist until after the grand jury has returned
an i ndictnment.

Consi der, for exanple, the affidavit issued in this
case. “The warrant was issued based on the affidavit signed by
New York FBI Special Agent WIIliam Ryan Plunkett.” Gov't Mem at

17 (citing Tr. at 550, 937-39, 947-49; Plunkett Aff.). But Agent

12 The purpose of the grand jury is also to protect
i ndi viduals fromthe vast power of the government:

Hi storically, (the grand jury) has been regarded as
a primary security to the innocent against hasty,
mal i ci ous and oppressive persecution; it serves the
i nval uable function in our society of standing
between the accuser and the accused . . . to
determ ne whether a charge is founded upon reason
or was dictated by an intimdating power or by
mal i ce and personal ill wll.

Branzburg, 408 U.S. at 687 n.23 (quoting Wod v. Ceorgia, 370
U S 375, 390 (1962)) (alterations in original) (enphasis added).
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Pl unkett was not a party to the grand jury proceeding -- at best,
Agent Plunkett was, |ike Awadallah, a w tness before the grand
jury. It was thus inproper, under the plain |anguage of the
statute, for himto sign the affidavit seeking Awadal |l ah’s
detention as a material witness. |In fact, even after the perjury
i ndi ctment issued, Agent Plunkett’'s status did not change because
only the United States (as represented by the U S. Attorney) and
Awadal | ah (as represented by his counsel) are parties to these
crim nal proceedings.

Mor eover, section 3144 does not apply to every w tness
that the parties may wish to call at a crimnal proceeding; it
only applies to those whose testinony is material. Al though
there is no fixed definition of when a witness’s testinony is
“material,” in the context of a pending trial it is obvious that
the judge nust “determn[e] the inportance of the witness to the
case.” Ronald L. Carlson and Mark S. Voel pel, “Material Wtness

and Material Injustice,” 58 Wash. U L.Q 1, 21 (1980). Wtnesses

who are insignificant to the prosecution or defense nay not be
detai ned, even if they m ght be unavailable for trial.

In the context of a grand jury investigation, it is
very difficult, if not inpossible, for a judge to determ ne who
is a mterial witness. The grand jury operates in secret and
courts are generally prohibited frominquiring into its

proceedings. See Fed. R Cim P. 6(e)(2). Because there is no
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reasonable way to determ ne whether a witness’'s testinony is
material to the grand jury investigation, a court would be forced
torely on “a nmere statenment by a responsible official, such as

the United States Attorney.” Bacon v. United States, 449 F.2d

933, 943 (9th Gr. 1971). But if a judge abdicates her role by
del egating her authority to the governnent, she reads the
materiality requirement out of the statute.

Section 3144 continues by stating that “a judici al
of ficer may order the arrest of the person and treat the person
i n accordance with the provisions of section 3142 of this title.”
18 U.S.C. 8 3144. In turn, section 3142 explicitly states that

it applies to proceedings “pending trial”:

(a) In general. — Upon the appearance before a
judicial officer of a person charged wth an
of fense, the judicial officer shall issue an order
that, pending trial, the person be [released or
det ai ned] .

18 U S.C. § 3142. Gven that atrial is not pending when a grand
jury investigation is initiated to investigate potential crimnal
acts, it is plain that section 3142 cannot apply to grand jury

pr oceedi ngs.

Mor eover, in determ ning whether to detain a defendant
or witness pending trial, section 3142 mandates that “[t]he
judicial officer shall . . . take into account the avail able
i nformati on concerning,”

(1) The nature and circunstances of the offense
charged . . .;
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(2) the weight of the evidence against the
per son;
(3) the history and characteristics of the person
(4) fhé ha{ure and seriousness of the danger to
any person . . . that would be posed by the
person’s rel ease .
18 U.S.C. 8§ 3142(g)(1)-(4). Weighing these factors is useful
only if there is a defendant — that is, if an offense has been
charged and trial is pending.

As for the first two factors, it makes sense that the
nore serious the “offense charged,” the nore inportant will be
society’'s interest in obtaining the witness’s testinony. 18
US C 8 3142(g) (1) (enphasis added). Conversely, when “the
wei ght of the evidence against [the defendant]” is very strong,
it wll not be as critical to detain the witness. 18 U S.C 8§
3142(9g) (2) (enphasis added). After all, if the w tness absconds,
t he prosecution can proceed with its other evidence. Simlarly,
the last factor — “the nature and seriousness of the danger to
any person . . . posed by the person’s rel ease” — becones an
i mportant consideration when there is a pending trial because

there is a real concern that the defendant will threaten the

witness.® 18 U S.C. § 3142(g)(4).

13 It is believed that “the original purpose behind
mat eri al wi tness proceedings was to obtain the protective custody
of a witness pending trial.” Stacey M Studnicki, “Mteria

Wtness Detention: Justice Served or Denied?’, 40 Wayne L. Rev.
1533, 1544 (1994) (“Material Wtness Detention”)(citation
omtted). “Consequently, the procedure is nore likely to be used
when the protection of the witness is at issue.” 1d. See also
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Appl ying section 3144 to a grand jury proceeding is an
attenpt to fit a square peg into a round hole. |In order for the
statute to make sense, a court nust not only ignore pertinent
portions of the statute but also add | anguage — as this case
well illustrates. On Septenber 26, 2001, the Mgistrate Judge in
San Diego issued “witten findings of fact and a witten
statenent of the reasons for the detention” as required by 18
US C 8§ 3142(i)(1). See GX 505. In considering the “nature and
ci rcunst ances of the offense charged,” the Order reads:

The material witness is not charged with commtting

any crine. There is, however, probable cause to

believe he possesses material information in

connection with a crine of horrific violence, the

Septenber 11, 2001, terrorist attack on the

Pentagon . . . . [T]his factor weighs in favor of

detenti on.

ld. at 2. The Order further states that “[t] he weight of the

evidence is not applicable as the naterial witness is not charged

with acrine . . . .7 ld.

Barry v. United States ex rel. Cunningham 279 U. S. 597, 618
(1929) (“The rule is stated by Wiarton, 1 Law of Evidence, § 385,
t hat where suspicions exist that a witness nay di sappear, or be
spirited away, before trial, in crimnal cases . . . he may be
held to bail to appear at the trial and may be conmtted on
failure to furnish it.”) (enphasis added); 8 Moore’s Federa
Practice § 46.11 (2d ed. 1968) (“Treating a material wtness |ike
an accused under the Bail Reform Act — which favors rel ease and
not detention — obviously defeats the original purpose of

mat eri al w tness proceedi ngs which was to obtain protective
custody of the witness pending trial. Wether or not the
draftsmen intended to nullify the practical benefit to the
prosecution fromsuch proceedings, their result is a salutary
one, because of the potential for abuse inherent in forner
practice.”) (first enphasis in original, second enphasis added).
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The Magi strate Judge ignored the plain | anguage of the
material witness statute, which requires the court to consider
the “of fense charged.” 18 U S.C. 8 3142(g) (1) (enphasis added).
In order to justify Awadal |l ah’s detention as a material w tness,
prior to the return of any indictnent, the judge added a new
standard of “probable cause to believe he possesses materi al
information”. GX 505 at 2. This standard does not appear in the
statute. In addition, the Order fails to address the fourth
factor that the statute requires a judge to consider — “the
nature and seriousness of the danger to any person . . . that
woul d be posed by the person’s release.” 18 U. S.C. § 3142(qg)(4).
See also 18 U.S.C. § 3142(g) (stating that the “the judicial
officer shall . . . take into account [such information].”)
(enphasi s added).

Thus, The Septenber 26th Order illustrates that the
mat erial witness statute can only be made to fit the context of a
grand jury investigation by twi sting the nmeaning, or ignoring
al together, three of the four factors that the court is obligated
to consider.! Yet, as then-Professor, and | ater Attorney

General of the United States, Edward Levi once wote: “[T]he

14 “Going to Section 3142(g), | note that sone of the
factors to be considered don't appear to be directly applicable.”
GX 502 at 124 (Magistrate Judge Brooks at 9/25/01 Detention
Heari ng) .
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words of a statute are not dictum. . . . Not only respect but

application is due to the general words the | egislature used.”

Edward H. Levi, An Introduction to Legal Reasoning 28 (1949)

(enmphasi s added).

Finally, as | noted in nmy previous opinion, “[u]nder
the plain | anguage of the statute, the governnent nust show why
the witness [detained under section 3144] should not be rel eased,
with or without the taking of his deposition” pursuant to Rule 15

of the Federal Rules of Crimnal Procedure. Awadallah II, 2002

WL 123478, at *30. See also 18 U.S.C. § 3144 (“No materi al

W tness may be detained . . . if the testinony of such w tness
can adequately be secured by deposition, and if further detention
IS not necessary to prevent a failure of justice.”). The

gover nnment concedes that “[t]he purpose of the provision [in
section 3144] regarding depositions is that, ‘[w henever

possi bl e, the depositions of [material] w tnesses should be

obtai ned so that they may be rel eased fromcustody.’” Gov't Mem

at 67 (quoting S. Rep. No. 98-225, at 30 (1983), reprinted in

1984 U.S.C.C A N 3182, 3211-12) (alteration in original).
Nonet hel ess, it argues:

The deposition provision of 8 3144 does not apply
here . . . . [T]he provision is nmeant to address
the detention of material wtnesses in the
pretrial, as opposed to the grand jury, context.
I ndeed, the provision nmakes explicit reference to
the taking of depositions in accordance with the
Federal Rules of Crimnal Procedure, and Rule 15,
regardi ng depositions, addresses depositions in
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lieu of trial testinony in the pretrial context,

after charges have been initiated. Thus, the rule

contenpl at es the taki ng of depositions on notice to

t he opposing party; no such “opposing party” exists

until crimnal charges against a defendant have

been fil ed.
Id. (enmphasis in original). The governnent is correct to
enphasi ze the difference between detaining witnesses “in the
pretrial, as opposed to the grand jury, context.” 1d. The
i nherent differences between pretrial proceedings and grand jury
i nvestigations are as critical as they are obvious (e.qg., there
are no opposing parties in an investigation). But this only
shows that Congress could not have intended that this statute
woul d apply to both pretrial and grand jury proceedi ngs.

2. Federal Rules of Criminal Procedure

An exam nation of the two Federal Rules of Crimnal
Procedure that relate to the material witness statute provide
further evidence that section 3144 cannot apply to grand jury
proceedings. First, Rule 46 states:

Rul e 46. Rel ease from Cust ody

(a) Release Prior to Trial. Eligibility for

rel ease prior to trial shall be in accordance
with 18 U . S.C. 88 3142 and 3144.

(b) Release During Trial. A person released
before trial shall continue on rel ease during
trial under the same terns and conditions as
were previously inposed unless the court
determ nes that other terns and conditions or
term nation of rel ease are necessary to assure
such person’s presence during the trial or to
assure that such person’s conduct wll not
obstruct the orderly and expeditious progress
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of the trial
Fed. R Crim P. 46(a)-(b). Under Rule 46, the only statutes
t hat address “Rel ease from Custody” are sections 3142 and 3144,

and those statutes only refer to release prior to trial. See INS

et al. v. Nat'l Cr. for Immgrants’ Rights, Inc. et al., 502

U S 183, 189 (1991) (“[Tlhe title of a statute or section can
aid inresolving an anbiguity in the legislations text.”).

The other rule that cross-references section 3144 al so
relates to procedures in contenplations of a trial. Rule 15
st ates:

Depositions(a) \Wien Taken. Whenever due to
exceptional circunstances of the case it is in the
interest of justice that the testinony of a
prospective witness of a party be taken and
preserved for use at trial, the court may upon
nmotion of such party and notice to the parties
order that testinmony of such w tness be taken by
deposition and that any designated book, paper,
docunent, record, recording, or other nmaterial not
privil eged, be produced at the sane tine and pl ace.
If a witness is detained pursuant to section 3144
of title 18, United States Code, the court on
witten notion of the wi tness and upon notice to
the parties may direct that the wtness’ deposition
be taken. After the deposition has been subscri bed
the court nmay di scharge the witness.

Fed. R Crim P. 15(a) (enphasis added). This Rule falls under
the general section of the Federal Rules entitled “Arrai gnnment
and Preparation For Trial,” and specifically refers to a
“prospective witness of a party” which nust be “taken and
preserved for use at trial.” [d. There is no nention,

what soever, of grand jury witnesses. Meanwhile, the only Rule of
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Crim nal Procedure that explicitly applies to the grand jury,
Rul e 6, makes no nention of section 3144 or how and when courts
may detain grand jury w tnesses.
3. The Statutory Scheme of The Bail Reform Act of 1984
“I't is a fundanental canon of statutory construction
that the words of a statute nust be read in their context and
with a viewto their place in the overall statutory schene.”

Davis v. Mchigan Dep't of Treasury, 489 U.S. 803, 809 (1989).1%

Section 3144 is contained in chapter 207 of the United States
Code, entitled “Rel ease and Detention Pendi ng Judi ci al
Proceedi ngs.” That chapter, enacted as the Bail Reform Act of
1984, contenplates only two situations in which a judicial
officer is authorized to release or detain an individual: (1)
“Pending trial,” 18 U S.C. 8§ 3141(a) and (2) “Pending sentence or
appeal ,” 18 U.S.C. 8§ 3141(b). There is no nention of a grand
jury investigation anywhere in the Act.

The Act al so addresses puni shnment for “failure to
appear” and states: “Woever, having been rel eased under this

chapter knowingly . . . fails to appear before a court

shal | be punished as provided [by the statute].” 18 U S.C. §

15 See also Robinson v. Shell GOl Co., 519 U S. 337, 341
(1997) (“The plainness or anbiguity of statutory |anguage is
determ ned by reference to the | anguage itself, the specific
context in which that |anguage is used, and the broader context
of the statute as a whole.”); Bailey, 516 U S. at 145 (“W
consi der not only the bare neaning of the word but also its
pl acenment and purpose in the statutory schene.”).
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3146 (enphasis added). It is also true that “if the person was
rel eased for appearance as a material w tness, [he may be
puni shed for failure to appear by] a fine under this chapter or
i mprisonment for not nore than one year, or both.” 18 U. S.C 8§
3146(b) (1) (B). Because a grand jury has never been viewed as “a
court,” the statute does not apply to a witness who has failed to
appear before a grand jury.1®
B. Legislative History

1. Bail Reform Act of 1966

The bedrock of the current material wi tness statute was
formed with the enactnment of the Bail Reform Act of 1966. '

After several years of study and, in the words of one

16 It is also notable that 28 U.S.C. § 1821(d)(4)
provides: “Wien a witness is detained pursuant to section 3144
of title 18 for want of security for his appearance, he shall be
entitled for each day of detention when not in attendance at
court, in addition to his subsistence, to the daily attendance
fee provided by subsection (b) of this section [which is $40 per
day, 28 U S.C. 8§ 1821(b)].” (Enphasis added). The statute shows,
once again, that when Congress explicitly has considered section
3144, it has only been “in the pretrial, as opposed to the grand
jury, context.” Gov't Mem at 67. Nothing in the record
i ndi cates that the governnent has attenpted, or considered,
rei nbursi ng Anadal | ah for “each day of detention” prior to his
grand jury testinmony. 28 U.S.C. § 1821(d)(4).

1 The |l egislative history of the Bail Reform Act of 1966
may be found in the follow ng hearings and reports: Federal Bai
Ref orm Hearings Before Subcomm No. 5 of the House Comm on the
Judi ciary, 89th Cong. 1-90 (1966) (“House Hearings”); Federal
Bai |l Procedures: Hearings Before the Subcomm on |Inprovenents in
the Judiciary and the Subconm on Constitutional Rights of the
Senate Comm on the Judiciary, 89th Cong. 1-322 (1965) (“Senate
Hearings”); S. Rep. No. 89-750, at 1-27 (1965); H. R Rep. No. 89-
1541, at 1-25 (1966).
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congressman, “historic hearings . . . .[on] a proposal to
noderni ze the pretrial release systemin our Federal courts,”
Congress passed 18 U. S.C. § 3149.!® House Hearings at 15-16.
That section reads as follows:

If it appears by affidavit that the testinony of a
person is material in any crimnal proceeding, and
If it is shown that it may becone inpracticable to
secure his presence by subpoena, a judicial officer
shall inpose conditions of release pursuant to
section 3146 [18 U. S.C. § 3146]. No materi al
Wi t ness shall be detained because of inability to
conply with any condition of release if the
testi nony of such witness can adequately be secured
by deposition, and further detention is not
necessary to prevent a failure of justice. Release
may be delayed for a reasonable period of tine
until the deposition of the wi tness can be taken
pursuant to the Federal Rules of Crimnal
Pr ocedur e.

18 U.S.C. § 3149 (1966) (repeal ed 1984), Pub. L. No. 89-465, 80
Stat. 214 (1966).

Al t hough the | egislative history shows that Congress
was primarily concerned with setting new bail standards for
defendants awaiting trial, Congress also considered how and when
to detain material witnesses. As the |egislative history makes
clear, Congress only discussed the statute in the context of a

pending trial. Opening the House Hearings, Chairnman Emanuel

18 The hearings were al so unprecedented. See House
Hearings at 20 (“Not since the First Congress enacted the
Judiciary Act of 1789 and several nonths |ater approved the
ei ght h anendnent has there been a detailed study by the Congress
of the bail systens’s inpact on the rel ease or detention of
crimnal defendants in the Federal courts.”) (Statenment of Ransey
Clark, Deputy Attorney General).
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Cell er stated:

The proposals . . . provide the Federal judiciary
and the Departnment of Justice with the necessary
authority to release those who are entitled to

rel ease pending trial, regardl ess of their
financial resources, and to set strict conditions,
i ncluding the posting of noney bail, on those who
may be a nenace to society if released before
trial.

The rel ease procedure will also be applicable to a
mat erial wi tness who, under present |aw, can be
held in jail before trial if he is unable to post
bail while the defendant who can post bail is
rel eased.

House Hearings at 15 (Statenent of Rep. Emanuel Celler) (enphasis
added). At the Senate Hearings, Deputy Attorney General Ransey

Clark testified:

Somewhat related i s our proposed nodification of S.
1357 to limt any detention of material w tnesses.
It would be ironic if a bill to encourage the
rel ease of alleged offenders failed to do at |east
the sane for a person accused of nothing except
knowl edge about soneone else’'s crine. |If there is
risk of a witness not being available for trial
his deposition ought to be taken to preserve his
t esti nony.

Senate Hearings at 24 (enphasis added).?!® |Indeed, all references
to the material witness statute indicate that nenbers of Congress

and wi tnesses were solely focused on the problem of how to assure

19 See also S. Rep. No. 89-750 at 19 (indicating that the
bill was changed because “[a] nunber of w tnesses felt that
mat eri al w tnesses should be treated separately and that the bil
shoul d contenpl ate that detention of such persons shoul d be
ordered only when clearly necessary.”) (enphasis added).
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t he appearance of individuals in court or for a trial.? There

is not a single discussion about grand jury investigations.
The only reference to a grand jury in the |egislative
history is contained in a scathing paper subnmtted to the Senate

whi ch argued “there have been enough abuses of [material]

witnesses . . . to make the nmatter a serious one.” Parle T.
Bl ake et al., The Treatnent of a Material Wtness in Crimna
Proceedi ngs, Senate Hearings at 302. In providing “background,”

t he paper stated:

Generally, it has also been left to the courts in
the several jurisdictions to define the type of
crim nal proceedi ng which nust be pending to permt
the application of the statutes. Decisions in this
area are not uniform “Crim nal proceedi ng” has
been held to include not only trials and grand jury
proceedi ngs but even the nmere i ssuance of an arrest
war r ant .

Id. at 302 (citing People ex rel. Van Der Beek v. Md oskey, 238

N.Y.S. 2d 676 (1st Dep’'t 1963) for the proposition that courts

have held that a “crimnal proceeding” could include grand jury

20 O her references to material w tness detention nay be
found in the foll owi ng places: House Hearings at 30 (M. dark
testifying that “[i]t is fairly infrequent” to detain materi al
w tnesses although it is done nore often with “an area |ike
organi zed crinme” with the primary purpose of protecting the
W tness); Senate Hearings at 93 (Lawence Speiser testifying that
he had read M. Cark’ s testinony that “indicates elimnating or
revising the provisions for material w tnesses”) (Statenent of
Lawr ence Speiser, Director, American Civil Liberties Union,
Wash., D.C.); House Report at 15 (explaining the proposed bill,
whi ch woul d all ow for the deposition of material w tnesses
“pursuant to the Federal Rules of Crimnal Procedure,
specifically, rule 15").
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i nvestigations).?

Far from an endorsenent, however, the paper argued that
the material witness statutes were constitutionally unsound. See
id. at 300 (“It is strange that a systemof |aws such as ours
whi ch exalts personal right and individual liberties should even
permt the incarceration . . . of one who is not even suspected
of having violated those laws.”). After discussing the prol onged
detention of witnesses in prisons, the denial of counsel and the
| ack of an appeal, see id. at 304-05, the paper concluded: “The
only entirely satisfactory reformof the present system woul d be
for every State and the Federal Governnent to return to the nore
rational and equitable comon |law rule and require rel ease of al
material w tnesses on their personal recogni zance.” 1d. at 306.
“Shoul d such a sweeping reformprove too revolutionary, there are
ot her inprovenents which, although |less satisfactory,
neverthel ess recommend t hensel ves highly.” 1d. Such inprovenent
I ncluded: “[Where the accused is not known or has not been
apprehended the w tness shoul d never be detained, especially
where he is the conplaining witness.” 1d. at 307 (enphasis

added) .

21 But cf. Note, “Detention of Material Wtnesses Under
Section 618-b of the New York Code of Crimnal Procedure,” 5
Syracuse L. Rev. 213, 218 (1953-54) (“The main purpose of Section
618-b is to insure the presence of a naterial witness at the
trial of the action in connection with which he is being held.”)
(enphasi s added).
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2. Commentary on Material Witness Statute Before and
After the Bail Reform Act of 1966

G ven that the legislative history of the Bail Reform
Act of 1966 only condones the detention of material wtness
pending trial, it is not surprising that comentary published
prior to the Act reflects an understandi ng of the problens raised
by det ai ning i nnocent people as material witnesses only in this
context. See Joshua Casula & Morgan Dowd, “The Plight of the

Detained Material Wtness,” 7 Cath. U L. Rev. 37, 37 (1958)

(“Until recently the material w tness who had been detained in

jail awaiting trial has received little or no consideration.”)

(enmphasis added); id. (“The inability of the state to produce a

witness at the trial . . . may often be fatal to the case. To

ensure the presence of the witness, states have adopted

detention until trial if the recogni zance cannot be net.”)

(enphasi s added); Robert O Coyle, “Confining Material Wtnesses

in Crimnal Cases,” 20 Wash. & Lee L. Rev. 164, 164 (1963)

(“Since the presence of a particular material w tness may be
essential to the prosecution of a crimnal case, sone neans nust

be used to assure his attendance at the trial . . . . [T]he

prosecution may ask for his confinement or at |east his giving of
a bond. Then the appropriate court will be confronted with the
guestion of when a material wi tness may be confined to await
trial . . . .”) (enphasis added); Maximliam Koessler, “Arrest as

Material Wtness,” 69 Case & Comment 28, 30 (1964) (“It has been
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said that statutes conferring the power to arrest a person as a
mat erial witness be justified by necessity, and are a neans

reasonably to secure the appearance of key witnesses at crim nal

trials.”) (enphasis added). |ndeed, one commentator referred to
the rule used in federal courts by stating:

In nost jurisdiction[s], the procedure by which
surety is required of wtnesses is one-sided.
There is no challenge to the district attorney’s
certification . . . . An exanple of this is Federal
Rul e of Crimnal Procedure 46(b), which requires .
. . that “it may becone inpracticable to secure his
presence by subpoena.” (Enphasis added). Wat does
this last phrase nean? The only gernmane citation
in the annotated rules says that “it is always
within [the district attorney’s] power, under the
| aw, where the person is within the jurisdiction of
the court, and he doubts whether he will be present
on the trial of the cause, to conpel himto give
security that he will be present at the trial ”

Roger A. Lowenstein, “Detention of Material Wtnesses in Crim nal

Cases,” 2 Harv. CR-C L. L. Rev. 115, 118 (1966-67) (quoting

United States v. Durling, 25 Fed. Cas. 944 (No. 15010) (N.D. 111.

1869)) (first two enphases in original, |last two enphases added).
Comment ary published after the passage of section 3149
continued to discuss the detention of material w tnesses in the
same vein: “lnplicitly the requirenent of bail or detention
assunes, either expressly or covertly, that a subpoena backed by
the threat of inprisonment for contenpt is inadequate to
guarantee the attendance of a witness at trial.” Comrent,

“Pretrial Detention of Wtnesses,” 117 U. Pa. L. Rev. 700, 700

(1969) (enphasis added). See also Ronald L. Carlson, “Jailing
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the Innocent: The Plight of the Material Wtness,” 55 |lowa L.
Rev. 1, 5 (1969) (“Although the new federal |aw does not
elimnate the possibility that witnesses to federal crines wll
be deprived of their freedom it does signal a shift in enphasis
and contains significant provisions designed to restrict pre-
trial incarceration. . . .”) (enphasis added); id. at 15 (“Sone
of the courts approving detention of wi tnesses have urged that if
Wi t nesses w thout funds were exenpt frominprisonment until
trial, there would be nothing to insure the attendance of the

W t ness when required.”) (enphasis added); Daniel W Henry, “The
Wet back as Material Wtness: Pretrial Detention or Deposition?” 7

Cal. W L. Rev. 175, 180 (1970) (“In considering the advisability

of incarceration of witnesses in general, pending trial of the

def endant, many argunents both for and agai nst such procedure may
be made . . . . [including] [t]he witness’ presence at trial is
essential ‘to prevent a failure of justice.””) (quoting 18 U S.C
8 3146) (enphasis added); Ronald L. Carlson and Mark S. Voel pel,

“Material Wtness and Material Injustice,” 58 Wash. U L.Q 1, 9

(1980) (“The material witness detention process has not al ways
been used for its intended purpose—to secure live testinony for
trial.”) (enphasis added).

3. The Bail Reform Act of 1984

In 1984, Congress anended the nmaterial witness statute

by replacing section 3149 with section 3144 (the current statute)
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as part of the Conprehensive Crinme Control Act of 1984, Pub. L
98-473, 98 Stat. 1976 (1984). The statute was anmended as
fol | ows:
If it appears byfroman affidavit _filed by a party
that the testinony of a person is material in any

crimnal proceeding, and if it is shown that it may
become inpracticable to secure histhe presence_of

Fhe person by subpoena, a judicial officer shak

3146may order the arrest of the person and treat
the person in accordance with the provisions of
section 3142 of this title. No material wtness
shatH-may be detai ned because of inability to conply
with any condition of release if the testinony of
such wtness can adequately be secured by
deposition, and if further detention is not
necessary to prevent a failure of justice. Release
of a material wtness nmay be delayed for a
reasonabl e period of tine until the deposition of
the witness can be taken pursuant to the Federal
Rul es of Crim nal Procedure.

Conpare 18 U.S.C. § 3144 (1984) with 18 U.S.C. § 3149 (1966).
“The provisions for material w tnesses in the Bai

Ref orm Act of 1984, 18 U.S.C. A 8 3144, are not significantly

different fromthose in the prior statute.” Charles A Wight,

3A Fed. Prac. & Proc. Crim 2d (“Wight & MlIler Treatise”) § 776

(2002 pocket part). In fact, according to the published

| egi slative history, “[t]his section carries forward, with two

significant changes, current 18 U S.C. [8] 3149 which concerns
the release of a material witness.” S. Rep. No. 98-225, at 28

(1983), reprinted in 1984 U.S.C. C. A N 3182, 3211 (enphasis

added). “The first change in current lawis that, in providing

that a material witness is to be treated in accordance with
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section 3142, section 3144 would permt the judicial officer to
order the detention of the witness if there were no conditions of
rel ease that woul d assure his appearance.” |d. “This cured the
anbi guous | anguage in the repeal ed statute which required the
conditional release of the witness in the sanme manner as a
defendant awaiting trial.” “Material Wtness Detention,” 40

Wayne L. Rev. at 1538 n. 32 (enphasis added). See also 18 U S.C

8§ 3149 (1966) (stating “a judicial officer shall inpose
conditions of release pursuant to section 3146 . . . .")
(enphasi s added). “The other change . . . [was] to grant the
judicial officer not only the authority to set rel ease conditions
for a detained material witness . . . but to authorize the arrest
of the witness in the first instance.” 1984 U S.C.C. A N at
3211. “To cure this anbiguity,” the Senate Committee “added to
section 3144 (the successor to 18 U.S.C. [8] 3149) specific

| anguage aut horizing the judge to order the arrest of a materi al
witness.” 1d. at 3212.

C. Conflicting Authority —- Bacon v. United States

The Ninth Crcuit’'s decision in Bacon v. United States,

449 F.2d 933 (9th Cr. 1971), is the only authority for the
proposition that the material wtness statute permts a court to

detain a witness for the purpose of testifying before a grand

-33-



jury.? Not surprisingly, the government cites Bacon seven tines
for the proposition that its arrest of Awadallah was lawful. See
Gov't Mem at 54, 61, 63 n.63, 65 n.65, 77 n.69; Reply Mem at
19, 22. However, Bacon does not determ ne the outcone in this
case for three reasons: (1) Bacon's holding is not binding on
this Court; (2) the propositions relied on by the government are
clearly dicta; and (3) Bacon is wong.

1. The Facts and Holding of Bacon

The pertinent facts and outcone of Bacon are
straightforward. “On April 22, 1971, the United States Attorney
for the Western District of Washington swore out a materi al
wi tness conplaint” before the district court. Bacon, 449 F.2d at
934. The conplaint alleged that Leslie Bacon “had personal
know edge of matters nmaterial to a grand jury investigation and

that a subpoena would be ineffective in securing her presence.”

22 A review of the case | aw has reveal ed no ot her opinion
t hat has addressed whether a material w tness may be detained in
conjunction with a grand jury investigation. However, in United
States v. Seif, No. 01 Cr. 977, 2001 W 1415034, at *4 (D. Ariz.
Nov. 8, 2001), the magi strate judge touched upon this issue when
denying bail in a case related to the Septenber 11lth attacks.
The judge found that the defendant, who was charged w th making
fal se statenments on his applications to the Social Security
Admi ni stration and the Federal Aviation Adm nistration, was a
flight risk because, anong other things, he mght be afraid that
the “the Governnent may choose, at a mninum to hold himas a
material witness if nultiple counts of conspiracy to conmt
murder, likely capital offenses, and other serious crinmes were
filed related to the Septenber 11lth terrorist attacks,” seem ngly
recogni zing that the material witness statute only applies in the
pretrial context (i.e., once an indictnent has issued). 1d.
(enphasi s added).
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Id. “Relying solely on that conplaint,” the district court
“issued an order commanding the United States Marshal to arrest
Bacon and to transport her to Seattle in his custody unless she
posted bail of $100,000.00.” 1d. at 934-35. On April 27, FB
agents “transferred [Bacon] to the custody of the United States
Marshal in lieu of bond in the amount set by the [district
court].” Id. at 935. Bacon subsequently filed a petition for a
writ of habeas corpus challenging the detention, which the
district court denied. See id.

On appeal, the Ninth Grcuit reversed. *“Such an arrest
as we have here,” the Nnth Grcuit stated, “has no history of
judicial or public acceptance.” 1d. at 942. The court concl uded
that the “wit was erroneously deni ed” because there was no
showi ng of “probable cause” to support the finding that *“Bacon
coul d not practicably be brought before the grand jury by a
subpoena.” |d. at 945. Accordingly, the court reversed the
order “wth directions to quash the warrant of arrest, including
the order fixing bail.” 1d.

2. Bacon’s Discussion of Detention Under the Material
Witness Statute Is Dicta

Bacon is remarkable for its unnecessary discussion —-
much of which is confused if not tortured -- about whether grand
jury witnesses may be |awfully detained. Bacon had argued that
“the governnment has no power to assure the attendance of grand

jury witnesses by arrest and detention before di sobedi ence of a
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subpoena.” |d. at 936. First, she clained that neither section
3149 nor Rule 46 expressly granted to the court the power to
arrest or detain a witness because they only provided for a

W tness’ release. See Bacon, 449 F.2d at 939; see also 18 U.S.C
8§ 3149 (1966) (“a judicial officer shall inpose conditions of
release . . . .”7) (enphasis added). Second, although “[b]Joth 8§
3149 and Rule 46(b) apply expressly to ‘any crim nal

pr oceedi ng, Bacon argued “that a grand jury investigation is
not a ‘crimnal proceeding’” and therefore she could not be
detained for having information allegedly pertinent to a grand
jury investigation. Bacon, 449 F.2d at 939. Third, “Bacon
further clainfed] that arrest and detention of materi al
W t nesses, not suspected of wongdoing, is forbidden by the
Constitution.” [|d. at 941.

The court rejected each of these argunents and granted
the petition on another ground. Thus, all of Bacon' s discussion
as to the applicability of the material witness statute to grand

juries was unnecessary to the court’s holding and therefore

dicta. See, e.g., United States v. Henderson, 961 F.2d 880, 882

(9th Cr. 1992) (defining dicta as |anguage that is “unnecessary

to [the court’s] holding”).?

23 See also United States v. Bell, 524 F.2d 202, 206 n.4
(2d Cr. 1975) (“Even viewing it as well-considered or judicia
dictum [by the Suprenme Court], we are not necessarily bound to
followit.”). But conpare Spears v. Stewart, 283 F.3d 992, 998-
99 (9th G r. 2002)(Reinhardt, J., dissenting fromdenial of
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3. The Problems with Bacon’s Statutory Interpretation

Careful scrutiny of the panel’s statutory
Interpretation in Bacon reveals that it is fundanentally fl awed
for a sinple reason: A court nmay not rewite legislation. The
only job of a court is to interpret a statute as it is witten
and assess its constitutionality. Under our Constitution, it is
the |l egislature that weighs the policy concerns for and agai nst
enacting certain laws, which courts then construe and apply.
“While the judicial function in construing legislation is not a
mechani cal process from which judgnment is excluded, it is
neverthel ess very different fromthe |egislative function.”

Addi son v. Holly Hill Fruit Products, Inc., 322 U S. 607, 618

(1944). “Construction is not legislation and nust avoid ‘that

retrospective expansi on of neani ng which properly deserves the

stigma of judicial |egislation. Id. (quoting Kirschbaum Co. v.

Walling, 316 U S. 517, 522 (1942). The court in Bacon
di sregarded this fundanmental principle.

(a) The Power to Arrest or Detain a Witness

rehearing en banc) (“The panel’s statenent . . . is clearly
unnecessary to its resolution of the case, does not affect its
outcone in any manner, and constitutes an advi sory opinion.

The contents of that portion of the panel opinion are entirely
dicta.”) with id. at 1006-07 (Kozinski, J., filing statenent
concerning denial of petitions for rehearing en banc) (“[S]o |ong
as the issue is presented in the case and expressly addressed in
t he opinion, that holding is binding and cannot be overl ooked or
ignored by | ater panels of this court or by other courts of the
circuit. . . . . Let no one be msled by Judge Reinhardt’s

rum nations to the contrary.”).
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The Bacon court began its analysis by noting that
nei ther section 3149 nor Rule 46(b) expressly granted the power
to arrest or detain a material w tness. See Bacon, 449 F.2d at
937. Nonetheless, the court | ooked to the “legislative history
of the Bail Reform Act of 1966” as well as the “the |egislative
and statutory history of Rule 46(b)” to “support the proposition
that a power to arrest should be inplied.” 1d. at 937-38. It
reasoned that, because “[t]he uninterrupted existence from 1789
to 1948 of legislative authority to arrest and detain nateri al
W t nesses does not appear to have been broken” by subsequent
statutory devel opnents, “a grant of power to arrest nmaterial
W tnesses can fairly be inferred fromRule 46(b) and from § 3149
as well.” [|d. at 937.

(b) “Criminal Proceeding”
In response to Bacon’s argunment “that a grand jury

investigation is not a ‘crimnal proceeding under section 3149
and Rule 46(b), the court disregarded the plain |anguage and

| egislative history of the statute to extend the material w tness
statute to grand jury proceedings. [d. at 939. To begin, the
court noted that “the term‘crimnal proceeding,’ absent a clear
context, is anbiguous.” |1d. This observation is unremarkabl e,
and it is only to be expected that “[a]nong the courts that have

westled with its meaning in various contexts, there is a

di vision of opinion as to whether grand jury investigations are
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included [as part of “crimnal proceedings”].” Bacon, 449 F.2d

at 939 (citing United States v. Thonpson, 319 F.2d 665, 668 (2d

Cir. 1963) (collecting cases)) (enphasis added). See also supra

note 11.

But Bacon was paying |lip service to the theory that
words take their neaning fromtheir context, because the court
never actually exam ned the context of section 3149 or Rule
46(a). Instead, the court analyzed section 3771 of Title 18 and
held that “the Statutory authorization for the Rules extends to
t he promnul gation of rules governing the grand jury.” Bacon, 449
F.2d at 940. Having stated this self-evident proposition, the
court went on to explain that “[t]here remains the question
whet her the Suprenme Court has exercised to the fullest the
authority granted. The Rules thenselves indicate that the Court
did.” Bacon, 449 F.2d at 940. The court based this concl usion
on the fact that:

Rule 2 states that “[t]hese rules are intended to

provide for the just determination of every

crimnal proceeding.” (Enphasis added.) Rule 6

aut horizes the sumoning of grand juries and

establ i shes procedures to govern their operation

t hereby evidencing the Court’s belief that grand

jury investigations are crimnal pr oceedi ngs

properly cognizable by the Rules of Crimna

Procedure. Finally, Rule 17, which governs the

subpoena power in crimnal proceedings, was clearly

intended to apply not only to crimnal trials but
to grand jury investigations as well.

Id. (alterations in original)

This reasoning is specious. Rule 2 does not define the
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phrase “crimnal proceeding” as it is used throughout the Rul es
of Crimnal Procedure; nor does it help determ ne whether a grand
jury is (or is not) a proceeding that necessarily conmes before

the initiation of a “crimnal proceeding” as used in Rule 46.

Rule 6 may establish the procedures that control grand jury
proceedi ngs, but this cuts against the court’s argunent that Rule
46 should also apply to the sunmoning of grand jury wi tnesses.
Rule 17 may apply to grand juries, but it does not nention
“crimnal proceedings”. Rather, it states: “A subpoena shall be
i ssued by the clerk under the seal of the court. It shall state

the nane of the court and the title, if any, of the proceedinqg,

and shall command each person to whomit is directed to attend
and give testinony at the tinme and place specified therein.”
Fed. R Gim P. 17(a).

Mor eover, according to the |logic of Bacon, if the term
“crimnal proceeding” includes grand juries under Rules 2, 6 or
17, then the reference to “crimnal proceeding” in Rule 46 nust
al so include grand juries. That assunption is preposterous
because it would lead to the conclusion that all the Rules of
Crimnal Procedure, which “apply to all crimnal proceedings,”

Fed. R Crim P. 54, extend to grand juries.?

24 In fact, it is inpossible to assign a consistent
meani ng to the phrase “crimnal proceedi ngs” throughout the
Federal Rules of Crimnal Procedure. The followi ng Rules contain
a reference to “crimnal proceedings”: 1, 7(c)(2), 11(e)(6),
12(a), 32.2(a), 50, 55, 59.
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The Bacon court next confronted the |legislative history
of Rule 46. The court conceded that “the Advisory Commttee Note
to Rule 46(b) expressly states that the Rule is ‘substantially a
restatenment of existing [statutory] law.’” Bacon, 449 F.2d at
940. The former material wtness statute, 28 U.S.C. § 659,
st at ed:

Any judge of the United States, on the application
of a district attorney, and on being satisfied by
proof that the testinony of any person i s conpetent
and w Il be necessary on the trial of any crimnal
proceeding in which the United States are parties
or are interested, may conpel such person to give
recogni zance, wth or wthout sureties, at his
di scretion, to appear to testify therein

28 U.S.C. §8 659 (1928) (repeal ed 1948) (enphasis added).

However, the court was “unable to accept” the
| egi sl ative history because it “should . . . be hesitant to say
that the Suprene Court intended Rule 46(b) to be so designed that
federal | aw enforcenent agencies can be frustrated by the flight
of a prospective wi tness whose testinony is indispensable to the
securing of an indictnent.” Bacon, 449 F.2d at 940 (enphasis
added). Wien there is clear evidence about the intent of the
drafters, there is no reason to be “hesitant” as to what the

drafters intended. 1d. (recognizing that the Advisory Committee

Note “expressly states that the Rule is ‘substantially a
restatenent of existing law ”) (enphasis added). The court’s
concern about the “indispensable” nature of witness testinony to

the grand jury is irrelevant. “Watever nerits these and ot her
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policy argunents may have, it is not the province of [the courts]
torewite the statute [or Rules] to acconmobdate them” Artuz v.
Bennett, 531 U S. 4, 10 (2000).

To further support its decision to ignore the clear
intent of Congress, the court insisted that “the di savowal by the
Advi sory Conmmittee of any intent to alter existing | aw does not
forecl ose a consideration of what they did in fact.” Bacon, 449
F.2d at 940. However, this approach to statutory construction —-
nanmely, the text of a statute always trunps |legislative intent —-
is only applicable if a statute has a plain nmeaning. See

Camnetti v. United States, 242 U. S. 470, 485 (1917) (“It is

el enentary that the nmeaning of a statute nust, in the first

i nstance, be sought in the |anguage in which the act is franed,
and if that is plain . . . the sole function of the courts is to
enforce it according to its ternms.”). But, having insisted that
the anmbiguity in the statute required an exam nation of

| egi slative history, the court should not have then turned around

and ignored that history.?®

25 Mor eover, Bacon then engaged in unfettered specul ation
about the intent of the drafters stating, anong other things,
that: “It is unlikely that the drafters would provide for the
arrest and detention of a material wtness for a trial, but not
for a grand jury.” 1d. O course, from 1789 to 1948, Congress
had conti nuously drawn the distinction between pretrial and grand
jury proceedi ngs, which Bacon found so unlikely. See Act of
Sept enber 29, 1789, ch. 20, 8§ 33, 1 Stat. 23, 91 (“That for any
crinme or offence against the United States, the offender my .
be arrested, and inprisoned or bailed, as the case nmay be, for
trial . . . . And copies of the process shall be returned as
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G ven its poor reasoning, Bacon's conclusion that Rule
46 allows courts to detain wi tnesses for grand jury
i nvestigations deserves no respect. Indeed, its conclusion is
particularly troubling because the court never nentioned section
3149, the statute under which Bacon was arrested.

(c) The Constitutional Question in Bacon

After judicially expanding the reach of the materi al
W tness statute, the Bacon court turned to the constitutionality
of the statute. Faced with the “claimthat arrest and detention
of material w tnesses, not suspected of wongdoing, is forbidden
by the Constitution,” the court ducked the issue. Bacon, 449
F.2d at 941. “[Bacon] does not . . . cite us to any provision of

the Constitution which supports her claim nor does she refer to

speedily as may be into the clerk’s office of such court,
together with the recogni zances of the witnesses for their
appearance to testify in the case . . . . And if such comm t nent
of the offender, or the witnesses shall be in a district other
than that in which the offence is to be tried, it shall be the
duty of the judge . . . [to issue] a warrant for the renoval of
the of fender, and the witnesses, or either of them as the case
may be, to the district in which the trial is to be had.”)
(enmphasi s added); Act of August 8, 1846, ch. 98, § 7, 9 Stat. 73,
73-74 (“That, on the application of any attorney for the United
States for any district, and upon satisfactory proof of the
materiality of the testinony of any person who shall be a
conpetent w tness, and whose testinony shall, in the opinion of
any judge of the United States, be necessary upon the trial of
any crimnal cause or proceeding in which the United States shal
be a party or interested, any such judge may conpel such person
to give recognizance . . . to appear on the trial of said
cause or proceeding and give his testinony therein; and, for that
pur pose, the said judge may i ssue a warrant agai nst such person
. to arrest such person . . . .") (enphasis added); 28 U S.C. 88§
657, 659 (1928) (quoted supra Part 1V.C 3(b)), repealed in 1952.
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any case authority.”?® |d. “Because this issue has been
presented in a perfunctory manner, w thout adequate briefing and
argurment, we decline to rule upon it at this tine.” 1d.

Whet her a statute survives constitutional scrutiny
cannot be brushed asi de because of insufficient briefing.
Determ ni ng whether a statute is constitutional is not only the
excl usive province of the courts, it is also their exclusive

duty. See Marbury v. Madison, 5 U. S. (1 Cranch) 137, 177 (1803).

| ndeed, in Marbury, the Suprene Court held that a statute was
unconstitutional, even though the issue was not raised by the
parties.? Wen cast in this light, the Bacon court abdicated
Its judicial responsibility to assess the constitutionality of
Its own interpretation of the statute.

In any event, the Bacon court was not as ignorant about

the Constitution as it claimed. On the same page of the opinion

26 Bacon can hardly be faulted for not citing a case given
that “[t]here appear to have been no reported cases” after 1948
that involved detained nmaterial w tnesses under Rule 46. Wi ght
& Mller Treatise § 766. This is partially due to the fact that
the federal statute was “infrequent[ly] [used].” House Hearings
at 30 (Statenent of Deputy Attorney General d ark).

27 “The theory of the Chief Justice that Section 13 of the
ol d Judiciary Law was unconstitutional was absolutely new, and it
was as daring as it was novel. . . . Nobody ever had questioned

the validity of that section of the statute which Marshall now
challenged.” 3 Albert J. Beveridge, The Life of John Marshal

128 (1919). See also Marbury, 5 U S. at 178 (“In sone cases
then, the constitution nust be |ooked into by the judges. And if
they can open it at all, what part of it are they forbidden to
read, or to obey?”) (enphasis added).
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where the court declined to address the constitutionality of the
statute, the court discussed the Fourth Anendnent, the nost

obvi ous amendnent that mght be violated. Bacon, 449 F.2d at 942
n.7 (“The Suprenme Court has held that arrest of suspects by |aw
enforcenent officers are seizures of the person within the
nmeani ng of the Fourth Anendnent.”). Because Leslie Bacon was

sei zed upon being arrested, the Fourth Amendnment’s nandate

“agai nst unreasonable . . . seizures” was undoubtedly triggered.

U.S. Const. anend. |V (enphasis added). Yet, the reasonabl eness

of inprisoning a witness and transporting her across the country
in order to facilitate a grand jury investigation was conpletely
i gnor ed.

IV. AWADALLAH WAS UNLAWFULLY DETAINED AND HIS GRAND JURY
TESTIMONY MUST BE SUPPRESSED

A. “Criminal Proceeding” Has a Plain Meaning in the
Context of Section 3144

“I'n U.S. Nat. Bank, the Suprene Court enphasized that

it has over and over . . . stressed that [i]n expounding a
statute, [the court] nust not be guided by a single sentence or

menber of a sentence, but ook to the provisions of the whole

law, and to its object and policy.” Oegon v. Ashcroft, -- F
Supp. 2d --, 01 Cv. 1647, 2002 W. 562198, at *10 (D. O. April

17, 2002) (quoting U.S. Nat. Bank of Or. v. Indep. Ins. Agents,

508 U.S. 439, 455 (1993)) (quotation marks omitted). Wen

construed in context, the phrase “crimnal proceeding” in section
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3144 could not be clearer: Section 3144 only allows the
detention of material witnesses in the pretrial (as opposed to
the grand jury) context. Detaining Awadal |l ah solely for the
purposes of a grand jury investigations was therefore unlawful.

B. Interpreting Section 3144 to Include Grand Juries
Raises a Serious Constitutional Question

Even if the statute could be interpreted, in the
alternative, to include grand jury investigations, cardinal rules
of statutory construction would preclude this Court from adopting
such a constitutionally precarious interpretation. As the
Suprene Court has explained: “[I]f an otherw se acceptable
construction of a statute would raise serious constitutional
probl ens, and where an alternative interpretation of the statute
is ‘fairly possible,” [courts] are obligated to construe the

statute to avoid such problems.” INS v. St. Cyr, 533 U S. 289,

299-300 (2001) (citations omtted). “This cardinal principle has
for so |l ong been applied by [our courts] that it is beyond

debate.” Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldqg.

and Constr. Trades Council, 485 U S. 568, 575 (1988) (citations

omtted).

| mprisoning a material witness for a grand jury
i nvestigation raises a serious constitutional question under the
Fourth Amendnent, which prohibits “unreasonable . . . seizures.”
U.S. Const. anend. |IV. Because inprisonnment constitutes a

sei zure, a key question is whether detaining grand jury w tnesses
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is constitutional:

To determine the constitutionality of a seizure we
must balance the nature and quality of the
intrusion on the individual’s Fourth Anendnent

i nterests agai nst t he | mportance of t he
governnental interests alleged to justify the
i ntrusion. We have described the balancing of
conpeting interests as the key principle of the
Fourth Amendnent . Because one of the factors is
the extent of the intrusion, it is plain that

reasonabl eness depends on not only when a seizure
is made, but also how it is carried out.

Tennessee v. Garner, 471 U.S. 1, 8 (1985) (citations and

guotation marks omtted) (enphasis added).

The only legitimte reason to detain a grand jury

witness is to aid in “an ex parte investigation to determ ne
whet her a crine has been commtted and whether crim nal
proceedi ngs should be instituted agai nst any person.”?® United

States v. Calandra, 414 U. S. 338, 343-44 (1974). *“Such an

i nvestigation may be triggered by tips, runors, evidence

proffered by the prosecutor, or the personal know edge of the

28 O her reasons may notivate prosecutors and | aw
enforcenent officers to rely upon the naterial wtness statute.
Attorney Ceneral John Ashcroft has been reported as saying:
“Aggressive detention of | awbreakers and material wi tnesses is
vital to preventing, disrupting or delaying new attacks.” Cam
Si npson, “Roundup Unnerves Okl ahoma Muslins,” 4/21/02 Chi. Trib.
1, available at 2002 W. 2647213 (quoting Attorney General John
Ashcroft). Relying on the material witness statute to detain
peopl e who are presuned i nnocent under our Constitution in order
to prevent potential crinmes is an illegitimte use of the
statute. |If there is probable cause to believe an individual has
committed a crime or is conspiring to commt a crinme, then the
governnment may lawfully arrest that person, but only upon such a
show ng.
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grand jurors.” Branzburg, 408 U.S. at 701. But even when such
detentions mght be useful, it must be bal anced agai nst a

wi tness’s fundanental right to liberty. As the Rhode Island
Suprene Court expl ai ned when di scussing a material w tness who
had been unlawful |y det ai ned:

Li berty is precious beyond conpare. Indeed it was
once eloquently proclained at a critical nmonent of
our country’s history that life itself would be too
dear if purchased at the price of chains and
sl avery. To the innocent even a nonentary
deprivation of liberty is intolerable .
Confinenent of the plaintiff [as a nateria
wi tness] anmong crimnals and forcing himto wear
prison garb added the grossest insult to injury.
Such mal treatnent cannot be fully conpensated for
by pecuni ary damages.

Quince v. State, 179 A 2d 485, 487 (R 1. 1962).

The grand jury already has the ability to ask a court
to subpoena an individual who nust then testify or face crim nal
sanctions. See Fed. R Cim P. 17. Wiile this infringes on an
individual s liberty, it is nonethel ess a reasonable neasure to
secure informati on about a potential crine because the extent of
the intrusion on the witness's liberty is mnimal. A subpoenaed
wi t ness, for exanple, would not be repeatedly strip-searched,
shackl ed whenever he is noved, denied food that conplies with his
religious needs, or prohibited fromseeing or even calling his
famly over the course of twenty days and then testifying while
handcuffed to a chair.

| ndeed, the need to respect individual |iberty was a
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maj or concern of legislators who drafted the material w tness
statute. After nmany years of studying the issue, Congress
attenpted to strike a reasonabl e bal ance anong the three
conpeting interests that are at stake when a defendant is
prosecuted: Society’'s interest in enforcing the |law, a
defendant’ s Si xth Amendnent right to confront the w tnesses
against him and a witness's liberty interest. See Comrent,

“Pretrial Detention of Wtnesses,” 117 U. Pa. L. Rev. at 702-03.

In Congress’s view, a reasonabl e bal ance was to require that
“InJo material wi tness nay be detai ned because of inability to
conply with any condition of release if the testinony of such

Wi t ness can adequately be secured by deposition . . . .” 18
US. C 8§ 3144. This solution allows the prosecution to obtain
testinmony for use at trial, permts the defendant to confront the
Wi tness as the Constitution requires, and only intrudes on the
witness's liberty for the tinme that is necessary to obtain his
testi nony.

The governnent vigorously argues that the deposition
provi sion of section 3144 cannot apply to grand jury proceedi ngs.
See Gov't Mem at 66-68. For exanple, while depositions require
that both the prosecution and defense counsel be present, counsel
for the target or the witness are prohibited frombeing in the
grand jury roomduring the witness’'s testinony. See Fed. R

Cim P. 6(d). Likewse, while Rule 15 requires “the taking of
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depositions on notice to the opposing party [,] no such ‘opposing
party’ exists until crimnal charges agai nst a defendant have
been filed.” Gov't Mem at 67. Although the government’s
explanation of Rule 15 is correct, its interpretation of section
3144 is not. The inapplicability of Rule 15 to grand jury
proceedi ngs only neans that interpreting section 3144 to cover
grand jury investigations would eviscerate the limtation that
Congress carefully placed upon the governnment’s power to detain
uncharged w t nesses.

Mor eover, the governnent’s interpretation of section
3144 woul d contradict well-established Suprenme Court precedent.

In Terry v. Chio, 392 U.S. 1 (1968), the Supreme Court considered

the question of how far | aw enforcenent officers could intrude on
a person’s liberty given their interest in “effective crine

prevention and detection,” the sane interests that underlie grand
jury investigationss. [d. at 22. Investigating crimnal

behavior is a governnent interest and, as Terry explains, this
interest may justify a tenporary seizure. But the Court

enphasi zed that the detention nust be “reasonably related in
scope to the circunstances which justified the interference in
the first place.” 1d. at 20. |In order to be deenmed a reasonable
sei zure, as the Fourth Amendnent requires, “[t]he scope of the

detention nust be carefully tailored to its underlying

justification.” Florida v. Royer, 460 U S. 491, 501 (1983)
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(enphasis added). “In our society liberty is the norm and

detention . . . without trial is the carefully limted

exception.” United States v. Salerno, 481 U S. 739, 755 (1987)

(enmphasis added). A review of the legislative history of the
Bail Reform Acts of 1966 and 1984 shows that when Congress
enacted both of those | aws there was “careful delineation of the
ci rcunst ances under which detention [would] be permtted. ”
Id. at 750. The inprisonment of Awadallah as a high-security
inmate for twenty days illustrates that the limtations in
section 3144 are neaningless if the statute applies to grand jury

W tnesses. Such an interpretation poses the threat of naking

detention the normand |iberty the exception.?°

29 This broad reading of the material w tness statute,
permtting | engthy detention of w tnesses who may have
information relevant to a grand jury investigation, has led to
serious abuses. For exanple, Abdallah H gazy, an Egyptian-born
student was arrested, pursuant to a material w tness warrant, on
Decenber 17, 2001, when he returned to a hotel near the Wrld
Trade Center to retrieve possessions that he had | eft behind on
Septenber 11th. The FBI agents confronted himwth the
accusation that he had left a ground-to-air radio at the hotel.
Hi gazy denied that the radio belonged to him During his three
weeks of detentions as a material w tness, Hi gazy was subjected
to three sets of interviews, the |last of which involved a
pol ygraph exam nation. According to Robert Dunn, Higazy’'s

| awyer:

M. H gazy was al ways anxi ous to indicate and prove
his innocence in this case. So he had voluntarily
submtted hinself, and | had given perm ssion for
himto be given a polygraph exam . . . [During the
exan] the agent cane out and | said, “how s the
pol ygraph going?” He says, “W don't [have] a
pol ygraph, but we have a confession.” | was
astonished. | went in, | said, “Abdallah, what's
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| f Congress chooses to enact a law that permts the
detention of a witness material to a grand jury investigation,
the law will undoubtedly reflect the sane | evel of deliberation
and Congressional concern for bal ancing the governnment’s interest
in grand jury proceedi ngs agai nst a person’s liberty interest.
If such a law is enacted, the only role of the courts will be to
interpret the statute as it is witten and determ ne whether it
survives constitutional scrutiny. But section 3144 is not that

| aw.

he tal ki ng about, there was a confession?” At that
poi nt, Abdall ah was visibly upset. He said that he
had had [sic] al nost fainted at sone point, that he
didn't recall exactly what he said but he began to
have the sense that there was no way in the world
that he could convince the governnment that he
didn"t have this wunit and that he nmy have
acqui esced in sone manner to having had it.

1/ 18/ 02 ABC News: Good Morning America Interview, available
at 2002 W 2968503. It does not appear that he ever
testified before the grand jury. Based on this alleged
confession, the governnment charged H gazy on January 11,
2002, with lying to federal investigators and “accused

Hi gazy of interfering with the investigation ‘in a profound
and fundamental way.’” Larry Neuneister, “Egyptian with
Pilot Radio Charged,” 1/11/02 AP Online, available at 2002
WL 3703260 (quoting an Assistant U S. Attorney). Bail was
deni ed.

Five days later, the governnment dropped the
charges after another hotel guest cane forward to claimthe
radio. Higazy was released in his cotton prison scrubs and

given three dollars for subway fare. “Hi gazy spent 31 days
[in the New York MCC], all but a few hours in solitary
confinement.” Christine Haughney, “A Sept. 11 Casualty:

‘“Radi o Man’ Jailed for A Month, Then Freed; Egyptian Student
Per pl exed by M staken Arrest,” 3/11/02 Wash. Post, at A3,
avai | abl e at 2002 W. 15844201.
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C. Remedy

Courts have a “traditional responsibility to guard
agai nst [governnment] conduct which is over-bearing or harassing,
or which trenches upon personal security . . . .” Terry, 392
U S. at 15. “Wen such conduct is identified, it nust be
condemmed by the judiciary and its fruits nmust be excluded from

evidence in crimnal trials.” 1d. See also Awadallah Il, 2002

WL 123478, at *25. Awadallah’s testinony before the grand jury
was undoubtedly the product of an unlawful seizure because the
governnment | acked the statutory authority to detain himunder
section 3144, 3

1. The Government’s Argument

The governnent argues that Awadal lah’s grand jury
testi mony shoul d not be suppressed because “[it] is not causally
connected to his arrest on the material witness warrant.” GCov’'t
Mem at 83. According to the government, “‘[our] cases nake

clear that evidence will not be excluded as ‘fruit’ unless the

30 It should be enphasized that, even if the governnent
had the statutory authority to detain Awadal | ah, the question
woul d remain as to whether the governnent nonethel ess viol ated
Awadal | ah’ s Fourth Amendnent rights. Even when the government
acts with probable cause and a warrant, governnment actions nust
be reasonable. See Wnston v. Lee, 470 U. S. 753, 763-66 (1985)
(hol ding that the surgical renoval of a bullet was, on the facts
of the case, unreasonable, despite judicial review and
aut hori zation and probabl e cause). The prol onged detention of a
previ ously cooperative material witness for a grand jury may have
been so unreasonable as to have viol ated Awadal | ah’s Fourth
Amendrent rights even if the detention was authorized by statute.
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illegality is at least the ‘but for’ cause of the discovery of

the evidence.”” [d. (quoting Sequra v. United States, 468 U. S.

796, 815 (1984)). The prosecution asserts that its conduct was
not the “but for” cause of Awadal |l ah’s testinony because
“[a]ssum ng that the Governnent had not sought a material wtness
warrant, Awadal | ah still would have been served with a subpoena

to appear before the grand jury in New York, and woul d have been

guestioned on the same subjects.” Gov't Mem at 83.
The governnent m sses the point. 1In Sequra, the Court
held that, where the police initially conducted an illegal search

and t hen subsequently searched the sane area pursuant to a valid
warrant, the *independent source” doctrine permts the adm ssion
of evidence discovered for the first time during the second
(lawful) search. 468 U.S. at 804. |In doing so, the Court
expl ai ned that “the exclusionary rule reaches not only prinmary

evidence obtained as a direct result of an illegal search or

seizure, but also evidence |ater discovered and found to be
derivative of an illegality or ‘fruit of the poisonous tree.’”

Id. (quoting Nardone v. United States, 308 U S. 338, 341

(1939)) (enphasi s added) (citation omtted).

“[I']n the classic independent source situation,
I nformati on which is received through an illegal source is
considered to be cleanly obtained when it arrives through an

I ndependent source.” Miurray v. United States, 487 U. S. 533, 539
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(1988) (quoting United States v. Silvestri, 787 F.2d 736, 739

(1st Cir. 1986)). Here, there was no “i ndependent source”
t hrough whi ch Awadal | ah’s grand jury testinmony was, in fact,
obt ai ned. Because Awadal | ah’ s testinony was obtai ned as a direct
result of his unlawful detainnent, rather than from any
i ndependent source, it nust be suppressed.

2. Inevitable Discovery Doctrine

The “inevitable discovery doctrine” is simlarly
unavai ling. “The inevitable discovery doctrine allows evidence
procured as a result of an illegal [seizure] to be introduced if
‘the prosecution can establish by a preponderance of the evidence
that the information ultimately or inevitably woul d have been

di scovered by |lawful neans.”” United States v. Cabassa, 62 F. 3d

470, 472 (2d Gr. 1995) (quoting Nix v. Wllianms, 467 U S. 431,

444 (1984)). This argunent fails for two reasons.

First, the Second Circuit has indicated that the
i nevi tabl e di scovery exception does not apply when the governnent
took no steps to obtain the evidence through | awmful neans. See
id. (“[T]he extent of conpletion [in obtaining a |awful warrant]
relates directly to the question of whether a warrant would in

fact have issued . . . .”); United States v. Roberts, 852 F.2d

671 (2d G r. 1988) (“The governnent contends that it inevitably
woul d have di scovered the docunents under a subpoena that it had

i ssued several nonths before the search of the prem ses. The
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nere fact that the governnent serves a subpoena, however, does
not nean that it will obtain the docunents it requests.”).3 In
this case, the governnent never took any steps at any tinme to
secure a subpoena requiring Awadal |l ah to testify before the grand
jury.

Second, while the doctrine of inevitable discovery may
apply in the context of physical evidence, it nmakes little sense
to apply it to statenents that are obtained while the defendant

is unlawfully seized. See Brewer v. Wllianms, 430 U S. 387, 407

n.12 (1977) (“Wiile neither [the defendant’s] incrimnating

statenents thensel ves [obtained during an unl awful interrogation]

nor any testinony describing his having led the police to the
victims body can constitutionally be admtted into evidence,
evi dence of where the body was found and of its condition m ght
wel | be admi ssible on the theory that the body woul d have been
di scovered in any event, even had incrimnating statenments not
been elicited from|[the defendant].”) (enphasis added). *“The
doctrine of inevitable discovery allows for the adm ssion of

evi dence derived froma defendant’s unconstitutional incul patory

31 See also United States v. Mejia, 69 F.3d 309, 319-20
(9th Cir. 1995) (“We reject the contention that [the inevitable
di scovery] doctrine applies where the police had probabl e cause
to conduct a search but sinply failed to obtain a warrant . . . .
| f evidence were admtted notw thstanding the officers' unexcused
failure to obtain a warrant, sinply because probabl e cause
exi sted, then there woul d never be any reason for officers to
seek a warrant.”) (enphasis in original).
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statenent, provided that the evidence would inevitably have been

di scovered by independent |legal neans.” United States v.

Pol anco, 93 F.3d 555, 561 (9th G r. 1996) (enphasis in original).
“The inevitabl e discovery doctrine does not, however, allow
adm ssion of the unconstitutional incul patory statenment itself.”
1d.

The rationale behind this distinction is self-evident.
Absent intentional spoliation, physical evidence is tangible and

fixed. Wiile it is novable, it is not transnmutable. The same

can never be said of statenments. “A tangible object is hard
evi dence, and absent its renoval will remain where left until
di scovered. In contrast, a statenment not yet made is, by its
very nature, evanescent and epheneral. Should the conditions

under which it was made change, even but a little, there could be

no assurance the statenent would be the sane.” United States v.

Vasquez De Reyes, 149 F.3d 192, 195 (3d Gr. 1998) (holding that

statenents acquired as a result of an illegal stop were not
adm ssi bl e under inevitable discovery doctrine).

| ndeed, the distinction between physical evidence and
statenents is particularly relevant in this case. Wile it is
true that had Awadal | ah not been arrested he coul d have been
subpoenaed to appear in the grand jury, and it is also true that
he m ght well have been asked the sanme questions by the

prosecutors, it cannot be said that he woul d have given the sane
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testinmony. No one will ever know how Awadal | ah woul d have
testified had he been subpoenaed rather than inprisoned.

| f Awadal | ah had been subpoenaed, he woul d have
testified at liberty and not after twenty days in custody. Nor
woul d he have been required to testify while handcuffed to a
chair. He would have had continued access to counsel during the
ti me between service of the subpoena and his appearance before
the grand jury. He mght have consulted with nore than one
counsel. He m ght have discussed the matter with famly,
friends, or even his teacher, M. Pollack. He m ght have
revi ewed the exam nation booklet. Indeed, while legally
insufficient torise to the |evel of recantation, he corrected
his alleged perjured testinony on Cctober 15, 2001, after having
the opportunity to review the exam nati on booklet. Moreover,
Awadal | ah woul d have been well-fed and well-rested, well-prepared
and probably | ess frightened.

The assunption that his testinony before the grand jury
woul d have “inevitably” produced the sane testinony is raw
specul ation. The “inevitabl e discovery” doctrine is not based on
specul ation and is therefore inapplicable. Accordingly, the
grand jury testinony nust be suppressed.
V. CONCLUSION

| f the governnent has probable cause to believe a

person has commtted a crinme, it may arrest that person. |I|ndeed,
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if the government suspects a person nmay have conmitted a crine,
regardl ess of the reasons that notivate that suspicion, it may
use all of its resources to confirmthat suspicion by gathering
evi dence to establish probable cause that the person commtted a
crime.

But since 1789, no Congress has granted the governnent
the authority to inprison an innocent person in order to
guarantee that he will testify before a grand jury conducting a
crimnal investigation.® A proper respect for the |laws that
Congress does enact — as well as the inalienable right to
liberty — prohibits this Court fromrewiting the law, no nmatter
how exi gent the circunstances.

Because Awadal | ah was unl awful |y detai ned, his grand

jury testinony nmust be suppressed. The indictnent is therefore

di sm ssed.
SO ORDERED:
Shira A Scheindlin
U S.DJ.
Dat ed: New Yor k, New York
April 30, 2002
32 See supra note 24 (citing nmaterial wtness statutes

from 1789, 1846, and 1928).
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